Q&A: Working with Sellers

The following questions illustrate fair housing issues you may frequently confront in your
day-to-day business. Read through each section, paying attention to the issues
represented by the questions and answers. Keep this guide for quick reference should
these or similar situations arise. Keep in mind that each situation is unique. Your
commitment to, and understanding of, fair housing will enable you to develop an
appropriate response based on the guidance contained in these questions and answers.
Questions are analyzed in four ways:

® Key Points identify the significance of this question under fair housing laws.
® Areas of Liability highlight legal consequences of responding inappropriately to
the question under the fair housing laws.
® Actions to Take focus on the appropriate responses to such a question.
Suggested Responses provide recommended and legally acceptable responses sales
associates can use if confronted with this type of question.

Working with Sellers

Fair housing laws apply to the owners and sellers of housing. You can provide a unique
service to home sellers and owners by informing them of their fair housing rights and
responsibilities. This also helps you to avoid situations where the seller or owner expects
you to discriminate on their behalf.

Make sure your listing agreement includes a clear statement that property is offered for
sale or rent without discrimination based on race, color, religion, sex, handicap, familial
status, or national origin. You should also provide the seller or owner with a brochure,
such as What Everyone Should Know About Equal Opportunity in Housing developed by
the NATIONAL ASSOCIATION OF REALTORS®. In addition to explaining the fair
housing laws and your fair housing policy, be prepared to answer questions or respond to
certain situations in an affirmative manner. You should be alert for questions and
comments which indicate possible discrimination as you present offers from buyers. Be
prepared to remind sellers and owners of their obligations to follow the law and your
policy not to discriminate. In some situations, you may be forced to cancel your listing
agreement if the seller or owner refuses to follow the law.

QUESTION #1

I believe that I, as a homeowner, have the right to sell my own home. A local broker
told me I cannot sell my home for my required price to the person I want. Is this
true?



Key points:

¢ The Fair Housing Act prohibits sellers, who utilize real estate brokers or forms of
advertising, from refusing to sell or rent the seller’s home because of race, color,
religion, sex, handicap, familial status, or national origin of the purchaser or
tenant.

e The Civil Rights Act of 1866 grants all citizens the same rights to buy or rent real
estate as enjoyed by white citizens. It prohibits all discrimination on the basis of
race in the sale or rental of housing without exception.

Areas of Liability:
e A seller or owner who discriminates on the basis of race, color, religion, sex,
handicap, familial status, or national origin is in direct violation of the law.

Actions to Take:
e Inform the seller that there can be no discrimination on the basis of race, color,
religion, sex, handicap, familial status, or national origin in the sale or rental of
the property.

Suggested Response:
® You have the absolute right to sell your home to anyone at your required price as
long as you don’t discriminate among otherwise qualified buyers on the basis of
race, color, religion, sex, handicap, familial status, or national origin. Federal fair
housing laws prohibit you from discriminating against qualified homebuyers
because of their race even if you don’t use a real estate broker or sales associate or
forms of advertising.

QUESTION #2
Could you call and tell me who you’re showing my house to?

Key Points:
e By law, all people can purchase property regardless of their race, color, religion,
sex, handicap, familial status, or national origin.
e Sellers have the right to know the identity of people who will be viewing their
property.
® One reason sellers list their property with a broker is to avoid the time and effort
of screening homebuyers and of showing the property themselves.

Areas of Liability:
® A seller who wants to screen homebuyers may be intending to discriminate on the
basis of race, color, religion, sex, handicap, familial status, or national origin.
e [f you or the seller discriminate or attempt to discriminate in this way, you are
both in direct violation of the federal fair housing laws.



Suggested Response:

e T’ll be showing your home to (use name).

e [f the seller responds with concern about the national origin, religion, or race
of the prospective buyers (or anyone from any other protected class), you
should say: “please remember that it is unlawful to screen or otherwise
discriminate against homebuyers on the basis of race, color, religion, sex,
handicap, familial status, or national origin. If you are not willing to comply
with the fair housing laws, I must remove myself from this relationship to
avoid claims against me and my broker that we also engaged in unlawful
conduct.”

QUESTION #3
Will property values go down if minorities move in?

Key points:

® Some sellers and homebuyers assume that the number of minority persons in a
neighborhood affects property values.

e Many factors can affect the value of residential real estate, including schools,
transportation, employment opportunities, shopping areas, park and recreational
facilities, the property’s physical characteristics, its general state of repair or
disrepair, and the prevailing mortgage interest rate.

® The Fair Housing Act prohibits you from attempting to influence an owner to sell
based on racial or ethnic consideration.

QUESTION #4

The Condominium Association (Co-op Board or Homeowners Association) does not
want someone who makes a lot of demands to move in. I think they might want to
keep someone with a wheelchair out of this unit since it would require a ramp and a
special parking place.

Key points:

e The Fair Housing Act prohibits discrimination against persons with disabilities.

¢ (Condo, co-op, and homeowners associations often reserve the right to approve or
reject new residents.

® Such approval or rejection cannot be based on race, color, religion, sex, handicap,
familial status, or national origin.

¢ (Condominium, co-op, and homeowner associations are required to allow
reasonable modifications to housing, such as a ramp, paid for by an occupant with
disabilities, and are required to make reasonable accommodations in rules, such as
those governing parking, to enable an occupant with disabilities to use and enjoy
the dwelling.



Restrictions in property deeds, covenants, or other bylaws which restrict
occupancy based on race, color, religion, sex, handicap, familial status, or
national origin are generally unlawful and cannot be enforced, nor should they be
communicated to any prospect without notification that the restrictions are void
and unenforceable.

Areas of Liability:

Refusing or discouraging a sale because of disability is a violation of the Fair
Housing Act. Refusing to allow reasonable modifications or refusing to make
reasonable accommodations in rules, practices, and procedures to allow an
occupant with disabilities to use and enjoy a dwelling is a violation of the Fair
Housing Act.

Actions to Take:

Reassure the seller that the Fair Housing Act prohibits the condominium (co-op or
homeowners association) from discriminating.

Inform the seller that the Fair Housing Act provides for reasonable modifications
to the dwelling and accommodations in rules to allow occupants with disabilities
to use and enjoy a dwelling.

Suggested Response:

The Fair Housing Act protects people with disabilities from discrimination in
housing. A condominium (co-op, homeowner association) may not use disability
as a factor in making decisions on the approval of a new occupant. In addition,
the Fair Housing Act requires that reasonable modifications to the premises, such
as the installation of a ramp, made at the expense of the occupant, be allowed if
those modifications are necessary to the use and enjoyment of the dwelling unit
by an occupant with a disability. Likewise, the association must make reasonable
accommodations in its rules, such as those assigning parking spaces, to allow an
occupant with a disability to use and enjoy the dwelling. I can’t imagine the
association discriminating in such a manner. If you would like, I can provide
some fair housing information to the association.

QUESTION #5
What color (religion, nationality) are the prospects?

Key Points:

When this question is asked, either you have failed to communicate to the seller
that a decision to sell cannot be based on the homebuyer’s race or the seller
refuses to accept the consequences of discriminating under the fair housing laws.
This type of question should alert you to what may become very serious problems
in marketing this seller’s property. Federal fair housing laws require that all
property be offered to any qualified homebuyer without regard to race, color,
religion, sex, handicap, familial status, or national origin.



Areas of Liability:
*  When a seller who has listed with your firm asks you this question, it can cause
significant problems and expose you and the cooperating brokers and sales
associates to charges of discrimination, unless it is immediately resolved.

Suggested Response:
e Please remember that it is unlawful to discriminate against homebuyers on the
basis of race, color, religion, sex, handicap, familial status, or national origin.
Courts have held agents and brokers liable under the Fair Housing Act for simply
answering the kind of question you are asking.

QUESTION #6
Can I get sued if I refuse to sell to minorities?

Key Point:
e A refusal to sell or rent based on race, color, religion, sex, handicap, familial
status, or national origin is illegal and violates Section 804(a) of Title VIII of the
Civil Rights Act of 1968.

Areas of Liability:

e The seller can be exposed to charges of discrimination if the refusal to sell is
based on the race, color, religion, sex, handicap, familial status, or national origin
of the homebuyer and not on differences in the terms or conditions of the sale or
in the qualifications of the homebuyer.

If you do not immediately dissociate yourself from a seller or lessor who wants to
discriminate, you may also be charged with discrimination.

Suggested Response:
® Yes, you can be sued for violating the Fair Housing Act. In addition, if I work
with a seller who wants to discriminate on the basis of race, color, religion, sex,
handicap, familial status, or national origin, I will also be vulnerable to a lawsuit
under the Fair Housing Act.

QUESTION #7
Are these homebuyers really qualified?

Key Points:
® A question like this is often legitimate and is not a source of liability, because it is
a way for a seller to evaluate a homebuyer’s financial ability to conclude the sale
or transaction.
e A seller’s concern with qualification may stem from the stereotyping of women
and minority groups, i.e., “protected classes,” as poor credit risks.
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e A seller has the right to be concerned with a homebuyer’s financial arrangements
because if the transaction collapses, the seller would have to begin the marketing
process all over again.

Areas of Liability:
* Any inappropriate conduct or comment by you could lead the seller to apply
discriminatory qualification criteria to the sale of the property, exposing you and
the seller to charges of discrimination.

Actions to Take:

¢ Be extremely sensitive to this question, because it may be prompted by fears
generated by stereotypical images of “protected classes.” You must not, under
any circumstances, reinforce these images.

e Respond to this question with a description of the process and criteria that you use
to qualify the homebuyer.

e Tell the seller that he or she can review the homebuyer’s qualifying information.

¢ Identify and address the seller’s specific concern about the qualification process.

e Explain to the seller that it is inaccurate and inappropriate to assume that women
and minority groups are poor credit risks.

Suggested Responses:

e [tis my responsibility as a sales associate to present to you the offers of all
homebuyers interested in your property.

e Based on what Mr. and Mrs. Lewis have told me, and what I have been able to
confirm, I believe the Lewises have the financial resources and income to qualify
to purchase your home. Let me show you my firm’s standard buyer qualification
form and how I determined whether the Lewises could afford to buy your home.

QUESTION #8
Can I wait for Mr. and Mrs. O’Brien to make an offer? Mr. and Mrs. Richardson
just don’t seem to be the type I want to buy my home.

Key Points:

e A decision on an offer can be delayed until the seller concludes that all offers
have been submitted.

e Be sure to clearly and carefully explain to the seller that a delay could mean
losing a sale and owing you a commission based on a full price offer.

e Section 804(a) of Title VIII of the Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988, states that it is unlawful to refuse to sell
or rent, after the making of a bona fide offer, a dwelling to any person because of
race, color, religion, sex, handicap, familial status, or national origin.

Areas of Liability:
e The seller could be charged with discrimination for avoiding offers from
minorities.
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Actions to Take:

Remind the seller immediately of the fair housing laws regardless of whether a
sales associate or broker is used and any obligation set forth in the listing
agreement.

Urge the seller to consider a good offer from a minority person in the same way
that you would encourage consideration of a good offer from any other person.
Be sure you objectively and fairly present, explain, and evaluate all offers to the
seller.

Never encourage a homebuyer to submit an offer because a seller is intending to
discriminate against people who have already submitted an offer.

Present the terms and conditions to all homebuyers.

Never show favoritism toward any homebuyer submitting offers.

If the seller delays his or her decision and this leads to a “bidding war,” it is
important that any minority homebuyer be given the opportunity to meet or beat
any other offer.

Suggested Responses:

I don’t understand why you feel that Mr. and Mrs. Richardson are not persons you
want to buy your home. They have made a good offer and are financially
qualified.

I can respect your desire to consider all offers, and I will try to get a firm offer
from the O’Briens immediately. But the Richardson’s offer is a good one, and I
would hate to see you lose by delaying. Also, if you reject a full price offer, you
must still pay my commission. Is there a nondiscriminatory and lawful reason
that you don’t consider the Richardsons to be the persons to buy your home?

QUESTION #9
If I take my home off the market, how long do I have to wait before I can market it

again?

Key Points:

Withdrawal of property is a technique frequently used by sellers or lessors when
confronted with an unwanted offer from a minority homebuyer. This type of
activity usually leads to suspicions of fair housing violations and will often trigger
“testing.”

Sellers have the right to remove their property from the market and re-list it
whenever they want.

Try to find out the reasons why the seller wants to take the property off the
market. Removing the property may be necessary due to changes in an
anticipated career move or due to illness.

Areas of Liability:

You will be exposed to charges of discrimination if you become involved in
removing property from the market to frustrate a sale to a member of a protected
class.
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e A delay in re-listing the property might help “cover up” illegal discrimination, but
it doesn’t excuse the seller from liability or any broker or sales associate who
participates in the strategy. If you re-list the property when the reasons the
property was initially withdrawn from the market still apply, you and the seller
could be charged with discrimination.

Actions to Take:

e (arefully examine the reasons why the property was removed from the market,
especially if the seller received an offer from a minority homebuyer. Document
the circumstances and have the seller confirm your documentation even if the
property is being withdrawn for nondiscriminatory reasons.

e Adpvise sellers of the legal risks involved in taking a property off the market and
urge them to talk to an attorney.

¢ Insist that the seller honor all rights and compensation provided by the listing
agreement.

e Don’t try to explain or justify the withdrawal of the property to the person making
the offer.

e Tell the seller that you will direct the homebuyer to him or her for an explanation.
Face-to-face meetings between the seller and the minority homebuyer are
valuable for several reasons:

® You are relieved of the problem of explaining the reason for the
withdrawal.

¢ The minority homebuyer can see that it is the seller, not you, who has
made the decision.

® You can maintain your objective role.

® The possibility of a direct confrontation may discourage the seller from
withdrawing the property.

e Before accepting a re-listing, have the seller confirm, in writing, that the reasons
the property was initially withdrawn from the market no longer apply.

Advertising and Promotion

Actions taken to market a listing for your firm must be in accordance with fair housing
laws. The Fair Housing Act makes it unlawful to: make, print or publish, or cause to be
made, printed or published, any notice, statement or advertisement with respect to the
sale or rental of a dwelling that indicates any preference, limitation or discrimination
based on race, color, religion, sex, handicap, familial status, or national origin, or an
intention to make any such preference, limitation or discrimination based on race, color,
religion, sex, handicap, familial status, or national origin.

It is important to note that the phrase “indicates any preference, limitation, or
discrimination” means violation of the law can occur without intent. It is the perception
of the reasonable reader that determines whether the notice, statement or advertisement
violates the law. Marketing decisions must not be based, in any way, or have any direct
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correlation to, race, color, religion, sex, handicap, familial status, or national origin or
such composition of a neighborhood or community.

From a practical perspective you should be very careful when using target marketing
techniques and when developing the content of promotional material including the
comments for a listing in the MLS.

Three areas to pay attention to:
» Marketing strategies that limit exposure to less than the entire market.
» Words used.
» Human models used.

QUESTION #10
I only want your office to market it, no MLS and no signs - they attract
undesirables. You can do that, can’t you?

Key points:
e Some sellers will not permit their broker to use yard signs or include their
property in the Multiple Listing Service (MLS) because they don’t want to get
direct calls from passersby or reveal their move to neighbors or other brokers. It

may also discourage the casual looker and reduce the chance of their home being

burglarized.
e Some sellers only want their broker to show the property. This type of refusal

will not generate liability either to you or to the seller under the fair housing laws.

e The seller has the final decision on using yard signs or the MLS.

¢ Fair housing groups and communities frequently try to discourage the use of signs

and the MLS because these open marketing techniques frustrate achieving or
maintaining an integration quota in the community.

Areas of Liability:

e Refusal to permit signs or the use of the MLS could possibly have discriminatory

intent.
e [f the seller refuses to use signs or the MLS in order to steer away certain

homebuyers because of their race, color, religion, sex, handicap, familial status, or

national origin, then the seller’s conduct will be considered illegal under the fair
housing laws.

Actions to Take:
¢ Try to determine why the seller doesn’t want to use the MLS or signs.
e Remind the seller that it is unlawful to discriminate on the basis of race, color,
religion, sex, handicap, familial status, or national origin.
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QUESTION #11
Is it necessary to use the Equal Housing Opportunity slogan and logo in ads?

Key Points:
¢ The Fair Housing Act does not require the use of the Equal Opportunity slogan or
logo.

e Many customers are unaware of the fair housing laws and some continue to
expect that discrimination still exists in the housing marketplace.

e Use of the slogan and logo expresses a commitment on your part to fair housing.

e Use of the slogan and logo can serve as evidence of your intent to abide by the
Fair Housing Act.

Areas of Liability:
e There is no liability simply for not using the Equal Housing Opportunity logo in
an ad.

Actions to Take:
e Use the Equal Housing Opportunity slogan and logo whenever possible in your
marketing efforts.
e  When you use the slogan and logo, display it prominently.

Suggested Response (broker to sales associate):
e  While not required by to law, I like to show the home buying public that all
properties are offered without discrimination. The Equal Housing Opportunity
logo shows that.

QUESTION #12
How do I know if this ad meets fair housing requirements?

Key Points:

e Advertisements, notices, and statements in connection with the sale or rental of a
dwelling, including comments in a listing, are subject to the Fair Housing Act.

¢ Notices, statements, or advertisements which indicate a preference, limitation, or
discrimination based on race, color, religion, sex, handicap, familial status, or
national origin violate the Fair Housing Act.

¢ The “reasonable” reader, who is a member of the group alleged to have been
discriminated against by the ad, determines whether it indicates a preference,
limitation or discrimination.

Areas of Liability:
® Anyone who participated in the publication of a discriminatory ad, notice or
statement is liable for that discrimination. This includes the person who
developed the ad, the broker, the ad agency, the publisher, i.e., newspaper, and the
owner of the property.
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Actions to Take:

¢ Do you want to limit the housing to certain groups, or do you prefer certain
prospects, based on race, color, religion, sex, handicap, familial status, or national
origin? If so, you are on your way to violating the Fair Housing Act.

e  Will people in your community perceive the ad or marketing efforts to indicate
such a preference or limitation? If so, you have probably violated the Fair
Housing Act.

¢ (Can you demonstrate a good faith effort to implement fair housing in your
business practices? If so, this may assist you in your defense of a fair housing
claim.

Suggested Response (broker to sales associate):

e [f you have some question about the way an ad or marketing strategy will be
perceived by someone, consider using alternative language or a more inclusive
strategy. It makes good sense to be inclusive in your ads and always describe the
property, not potential buyers; you don’t want to turn a valued customer away
because he or she might be offended by the words in an ad. Likewise, you might
miss reaching a potential customer or client because of your targeted efforts.

QUESTION #13

The newspaper won’t take my ad because of some of the words in it. They say they
have a list of words I cannot use in my ads. Where are my rights under the First
Amendment to advertise how I see fit? Where do these lists of words come from?

Key Points:

e The First Amendment doesn’t apply to advertising illegal business practices.

e Advertising which indicates a limitation or preference can have the effect of
dissuading people from considering certain housing options.

e Newspapers and other publishers, including MLS’s, are liable for discriminatory
advertising they publish.

e  Word lists are developed by newspapers and others to identify words that
commonly indicate an illegal preference or limitation.

Areas of Liability:

* Anyone who participated in the publication of a discriminatory ad, notice, or
statement is liable for that discrimination. This includes the person who
developed the ad, the broker, the ad agency, the publisher, i.e., newspaper, and the
owner of the property.

Actions to Take:
¢ Meet with newspaper staff to understand how they developed their list of words.
It is the newspaper’s right not to publish certain language in real estate ads, even
if such language does not violate the Fair Housing Act.
e Use word lists as warnings of words which may indicate a preference in violation
of the law.
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e Make efforts to use alternative language in your ads. Describe the property, not
potential buyers or renters.

Suggested Response (broker to sales associate):

e Advertising which indicates a discriminatory preference or limitation violates the
Fair Housing Act. Newspapers are also liable for the publication of
discriminatory ads and have created lists of words they will not accept in ads to
reduce their risk of violating the Fair Housing Act. Use their lists as a warning
that some people in the community believe the words indicate discrimination in
housing and try to use alternative language in your ads. Remember, it is best to
describe the property, not the prospective tenant, purchaser or neighbor.

Working with Buyers

The key to fair housing when working with prospective buyers is providing equal
professional service. The NATIONAL ASSOCIATION OF REALTORS® has
developed the Equal Professional Service Model:

Using systematic procedures
Obtaining objective information
Letting the customer set the limits
Providing a variety of choices
Documenting the service you provide

YVVVVYY

QUESTION #14
What is the racial composition of this neighborhood? Or, I only want to see white
(Jewish, black, etc.) neighborhoods.

Key Points:
* Brokers and sales associates often work with homebuyers who have preference
for a neighborhood with a specific racial, religious, or ethnic character.
e Federal law prohibits you from marketing property based on the racial or ethnic
makeup of the neighborhood.

Actions to Take:

¢ If the homebuyer appears to restrict the home search on the basis of race, color,
religion, sex, handicap, familial status or national origin of a neighborhood’s
residents, you should specifically note this on the homebuyer’s Equal Service
Report Form.

¢ Never estimate or give an opinion on the racial, religious, or ethnic composition
of the neighborhood.

e Refer homebuyers to sources of information such as the library or the local
municipal offices, so they can research the questions themselves.
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Suggested Response:

e Some courts have held brokers and agents in violation of the Fair Housing Act
simply for answering that kind of question. If you really feel that such
information is relevant, you should contact local authorities that may track census
and other data.

QUESTION #15
Are there high quality schools in the area?

Key Points:
e Many of the suits filed and cases that have gone to trial which allege “racial
steering” involve comments by sales associates about schools.
e Professional testers often ask this kind of question to get a response that they can
use to show that the sales associate attempt to influence the choice of housing.

Areas of Liability:
¢ If you make either complimentary or critical comments about schools based on
the race of the homebuyer and the racial characteristics of the school population,
you could be exposed to charges of racial discrimination.

Actions to Take:

® Provide the homebuyer only with reliable and authoritative information, such as
student-teacher ratios, expenditures per pupil, percentage of students who go on to
college, and number of National Merit scholars form the recent graduation class.

e Refer the potential homebuyer to sources of information, such as the school or the
school district’s main office.

® Maintain the same type of information for each school; never show favoritism for
one school over another.

¢ Never attempt to influence a housing choice with either positive or negative
general comments about the school or given an estimate or opinion of the racial,
religious, or ethnic composition of the student body.

Suggested Response:
e To get the best answers to your questions, you should contact either the school or
the school district’s main office.

QUESTION #16
Where are all the white residents moving to now that the area is integrated?

Key Point:
e The Fair Housing Act prohibits influencing or attempting to influence a person to
buy or sell a home using statements about the entry or prospective entry of people
of a particular race into a neighborhood.
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Areas of Liability:
e [f you suggest that you agree with or endorse the notion that white residents will
move out once an area is integrated, you could be charged with “panic peddling”
or “steering,” which are illegal practices.

Actions to Take:
e Be factual when you respond to this type of question.
e State the reasons why the owners of homes you listed or sold decided to move if
you know the answer.

Suggested Responses:

® There are always people moving in and out of this area. Some move to larger
houses and some are transferred to another city. If you want to buy, I’'m sure |
can help you find a house in an area that suits your needs. Do you have a
particular area in mind?

e [’'m not aware that any unusual selling is going on in this area. I recently sold a
home here because the owners were moving to another state. Let’s discuss some
of the features you’re looking for in a home and neighborhood. We have homes
available in several areas.

QUESTION #17
Are my kids going to have other kids to play with?

Key Points:
e Parents are naturally interested in how their children will adjust to a new home
and neighborhood, and usually there is no legal risk in responding to this
question.

Areas of Liability:
e [f you respond to this question with information on the racial, religious, or ethnic
backgrounds of the neighborhood residents, you could be open to charges of
discrimination.

Actions to Take:
e Respond only to the question asked.
¢ Never volunteer information concerning race, color, religion, sex, handicap,
familial status or nationality of the residents in the neighborhood.

QUESTION #18
Would you live here?
Key Points:

* Homebuyers often ask brokers and sales associates for their opinions regarding
their choice among various homes.
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e The Fair Housing Act prohibits attempts to influence the selection of housing on
the basis of race, color, religion, sex, handicap, familial status, or national origin.

Areas of Liability:
e [f you suggest that race, color, religion, sex, handicap, familial status, or national
origin should be a factor in the homebuyer’s housing choice, you could be
charged with discrimination.

Actions to Take:
e Give your honest opinion, whether it’s positive or negative, to this question and
give a nondiscriminatory reason for your opinion.
e Never mention or volunteer information related to the racial, religious, or ethnic
makeup of the area.

Suggested Responses:
® Yes, [ would. This area is well-maintained and that particular house is nicely
located. It’s very convenient to the commuter trains and shopping and the
elementary school is only a few blocks away.
® No, I wouldn’t because the house is too small for our teenager’s activities.

QUESTION #19
How do I treat a minority prospect who is obviously a tester and insists on wasting
my time?

Key Points:
® A properly trained tester is indistinguishable from a homebuyer.
e The Supreme Court has ruled that testing is legal.
e Testing for fair housing compliance is an investigative technique that must be
recognized as a risk and a part of business.

Areas of Liability:
® You can generate a testing complaint by becoming paranoid about being tested
and using inappropriate marketing practices based on your suspicions.

Actions to Take:

e Don’t attempt to frustrate the tester.

e Treat a tester as a homebuyer, even if the tester is identifiable.

® Respond only to the question asked and never disparage the use of testers as a
legitimate means for enforcing fair housing laws.

¢ Your firm should have procedures, forms (such as the Equal Service Report and
the Equal Service Report-Rentals), and policies that document the delivery of
equal professional service to homebuyers. Then, if a complaint of discrimination
is alleged, you and your firm will have the evidence on hand to explain or justify
the alleged offending conduct in nondiscriminatory terms.
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Suggested Responses (broker to sales associate):

¢ Being tested is one of the risks in this business. This time you spend with a tester
is no different from the time you spend with a prospect who’s a casual looker. If
you know your business and follow the firm’s routines and policies, there will be
no problem.

e [f you think you can identify a tester, I think you may be deceiving yourself. If
you’re concerned about being tested, it’s best to either treat all of your prospects
as testers. Then you will provide all of your prospects with equal professional
service; that’s what fair housing compliance is all about.

QUESTION #20
If I suspect I’m being tested, does the tester have to admit he is testing me if I ask?

Key Points:
o A tester does not have to admit he is a tester, if asked.

Areas of Liability:

e Testers can lie about their status and purpose, and their report will still be
admissible evidence in court or usable in a fair housing complaint. A tester’s
misrepresentation to you does not disqualify their claim that they were
misinformed as to the availability of property or financing for reasons of their
race, color, religion, sex, handicap, familial status, or national origin.

Actions to Take:
e Don’t waste your time trying to figure out who is or isn’t a tester. Asking
questions suggests concern due to a guilty conscience and will probably increase
the tester’s interest and inquiries.

Suggested Responses (broker to sales associate):

e A tester doesn’t have to admit what he is doing. And even if he did admit who he
is and what he’s doing, that knowledge should have no effect on the way you treat
him. Knowing a person is a tester can only hurt you by tempting you to provide
deferential treatment or inhibiting your conduct or attitude. Forget it and do your
job.

QUESTION #21

Ordinarily, when I cannot relate to a homebuyer, I refer the homebuyer to another
salesperson whose personality is better suited to the homebuyer’s. Can I continue to
follow this procedure if the homebuyer is a minority?

Key Points:

e Personality conflicts with a homebuyer can occur and should be handled carefully
to avoid any charges of discrimination.
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Areas of Liability:
® Avoid any criteria for reassigning homebuyers that are based on race or that can
be interpreted in any way as being based on race, color, religion, sex, handicap,
familial status, or national origin.

Actions to Take:

Brokers:

* Never assign homebuyers to sales associates on the basis of race, color, religion,
sex, handicap, familial status, or national origin. Never assign minority sales
associates to work solely with homebuyers interested in relocating to
predominantly minority residential areas.

Sales Associates:

¢ [f you find that you are having personality conflicts with a homebuyer and a
reassignment is necessary, it should be made by the principal broker or sales
manager. Your broker or manager should investigate the reasons given for the
reassignment to ensure no racial bias or prejudice has occurred. Interview the
homebuyers to determine their feelings and preferences in the matter.

e [f a reassignment is made, try to assign the homebuyers to a sales associate. If the
homebuyers request a sales associate of a specific race, color, religion, sex,
handicap, familial status, or national origin, the circumstances of the reassignment
should be carefully documented.

Suggested Response (broker to sales associate):

e Just what is the problem between you (a white sales associate) and Mr. and Mrs.
Hollins (a black couple)? I realize that people from the Midwest may not be able
to appreciate how much more expensive housing is here in the Bay Area. You
know Fred (another white sales associate) is originally from the Midwest and he
just put Mr. and Mrs. Smith (a white couple) from Des Moines in a nice ranch last
week. Maybe he will have better luck with Mr. and Mrs. Hollins. Do you mind if
he tries to help them?

QUESTION #22
How do I handle minority homebuyers who want to see homes that are plainly
beyond their price range?

Key Points:
e Homebuyers occasionally want to consider properties beyond their price range.

Areas of Liability:
e [f you differ your response to homebuyers based on race, color, religion, sex,
handicap, familial status, or national origin, you could be charged with
discrimination.
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Actions to Take:

Explain to the homebuyer that lenders must follow guidelines that restrict the size
of the loan they can make to persons having a specific income level and personal
debt structure.

Qualify homebuyers to determine the price range they can afford.

Suggested Responses:

According to the listing sheet, Mr. Fuller, that home is about $300,000 over the
price we decided was the maximum you could afford. I’m pretty sure the sellers
will not accept such a steep price reduction.

Unless you have some additional income or funds for a downpayment that we
have overlooked, Ms. Hadley, I'm not aware of any lender that would give you
the loan you’d need to purchase that home. There are, however, at least a dozen
homes that seem to fit your needs that are within the price range determined.
Why don’t we focus on these first?

QUESTION #23
Why is this question on race included on the equal services forms? Isn’t it illegal to
ask information regarding race?

Key Points:

Using race or any other characteristic covered by fair housing laws in decisions
related to the provision of housing opportunities is prohibited.

Collection of information regarding the race of applicants of prospects has often
been suspect and may indicate that race is being used as a factor.

Collection of such information, however, for affirmative purposes, like self
monitoring of fair housing compliance, is not illegal, nor suspect.

The NATIONAL ASSOCIATION OF REALTORS® recommends that you
indicate your perception of a prospect’s race on the Equal Service Report. If a
sales associate has a tendency to treat people differently because of race, the sales
associate will treat a prospect according to the sales associate’s perception of the
prospect’s race.

If a prospect questions why you are keeping information on race, simply inform
the prospect that your firm regularly monitors its sales associate’s actions to
assure that all prospects are treated fairly and equally. The collection of this
information helps the broker make sure that there are no differences of treatment
based on race.

You should keep the information on race separate from any applications of offers
on the property so there is little chance that third parties who have not met the
prospects will have knowledge of the prospect’s race.
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WHEN YOU ENCOUNTER DISCRIMINATION...

If the party discriminating is your client or is not a client of any other REALTOR®:
Talk to the party who appears to be violating the law and explain fair housing laws to that
person. Ask that person to act in a nondiscriminatory fashion. This often resolves the
matter and results in the homeseeker obtaining access to housing as guaranteed by fair
housing laws. Follow up with a letter summarizing your discussion.

If the party discriminating is a client of another REALTOR®:

Talk to the other REALTOR® and explain your concerns. Ask the other REALTOR® to
speak with the client and end the discriminatory behavior. Follow up with a letter
summarizing your discussion.

If the discrimination is not ended or corrected and the party discriminating is your
client:

End your relationship with that client, i.e., terminate the listing. Inform the homeseeker
regarding what has occurred and your belief that discrimination was involved. Provide
the homeseeker with information on where to file a complaint. Follow up with a letter to
the client and to the homeseeker summarizing your discussions and actions taken.

If the discrimination is not ended and the party discriminating is not your client:
Inform the homeseeker regarding what has occurred and your belief that discrimination
was involved. Provide the homeseeker with information on where to file a complaint.
Follow up with a letter to the homeseeker summarizing your discussion.

If the discrimination is not ended and the party is another REALTOR®:
In addition to the above, you may file an ethics complaint with your local board or
association alleging violation of Article 10 of the Code of Ethics.

Agencies to whom acts of discrimination may be reported:

U.S. Department of Housing and Urban Development (HUD)
Phone:

1-800-669-9777

1-800-927-9275 (TTY)

Internet:

www.hud.gov/complaints/housediscrim.cfm

List of State and Local Government Human Rights or Civil Rights Agencies/Private
Fair Housing Groups

Internet;

www.hud.gov/offices/fheo/partners/FHAP/agencies.cfm

Protect your own fair housing rights:

You also may have a cause of action against the discriminating party and file a complaint
on you own behalf.
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Please Note:
You may report any incident of discrimination to an appropriate agency without filing a
complaint.

Conclusion
Racial stereotyping and prejudice must be overcome before equal opportunity in housing
becomes a fact of life rather than a principle of law. All individuals, regardless of race,
color, religion, sex, handicap, familial status, or national origin must be guaranteed the
right to own or rent any property that he or she can afford. Because the potential for
discrimination still exists, you and the property owner cannot afford to be ignorant or
casual about the requirements of fair housing laws. Ignorance must be replaced with
knowledge and appreciation of what housing laws demand.

Equal housing opportunity is law, it is

good business, and
it is right.
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FAIR HOUSING CENTER OF METROPOLITAN DETROIT
ROOM 1312
1249 WASHINGTON BOULEVARD
DETROIT, MICHIGAN 48226
(313) 963-1274 1-800-328-8071 FAX (313) 963-4817

FAIR HOUSING QUIZ - SALES PROPERTIES
A. CHECK ALL THAT APPLY:

From the following list check which types of housing discrimination are fully or
partially unlawful under Federal or Michigan fair housing laws:

_ Pets ___Age _ Sex

____Race ___Number of occupants _____ Sexual orientation

_____Amount of income _____ Source of income ____Religion

___National origin ___ Marital status ____ Type of financing

__ Presence of ____Handicap status __ Credit history
dependent children ___ Current illegal drug use _____ Color

B. TRUE or FALSE:

1. All “deed restrictions” that are attached to properties for sale have been made
legally unenforceable because of a U.S. Supreme Court decision.
True False

2. An owner of residential property who does not use a sales or rental agent may sell
or rent his/her property without regard to fair housing laws.
True False

3. Real estate agents or brokers are prohibited from marketing listings that are
restricted on the basis of race or other protected characteristics.
True False

4. Sales agents may record the race, sex, national origin or other personal
characteristics of the seller or buyer.
True False

5. A broker or sales agent may be in violation of fair housing laws if they do not
disclose information they may possess regarding acts of discrimination against a
buyer.

True __ False

6. Fair housing laws prohibit buyers from using the ethnic composition of a
neighborhood as the basis for choosing where to live.
True False
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10.

@ e an o

Brokers or sales agents who are harassed or threatened because they assisted in
the sale of a property to a member of a protected group may sue the harasser for
damages.

__ _True ____ False

Owners of homes for sale that are not wheelchair accessible must make the
property accessible before selling it to a wheelchair user.
True False

Sales agents are not liable for their discriminatory actions if their employer/broker
has instructed them to violate fair housing laws.
True False

Victims of unlawful housing discrimination can gain occupancy and recover
monetary damages from violators of fair housing laws.
True False

MULTIPLE CHOICE

. The first federal law that made it unlawful to discriminate on the basis of race in

the sale or rental of housing was passed in:

a. __ 1783
b. 1866
c. 1948
d. __ 1968
e. 1988

The U.S. Supreme Court decision that gave “testers” the right to sue if they were
provided false information because of their race was:

Jones v Mayer

Shelly v Kramer

Trafficante v Metropolitan Life Insurance Co.
Havens v Coleman

o o

Which of the following are prohibited from discrimination by State or Federal fair
housing laws?

____ Owners of residential property h. _ Brokers

__ Agents/managers for owners/brokers 1. ___ Lenders
___Appraisers j. ____ Residential insurers
____ Governmental units or agencies k. ____ Builders
____Advertisers of residential property 1. ___ Neighbors
__Advertising agencies m. ___ News media
____Title companies n. _____ All of the above
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Sales agents most often unlawfully discriminate against some homeseekers by
(check what you believe are the three most common forms of unlawful
discrimination):

Being discourteous.

Advising the seller of the race, national origin or other protected group
status of the buyer and then working with the seller to make the property
unavailable to the buyer.

Stating to a person that he/she cannot obtain the desired housing for a
clearly unlawful reason (“persons with disabilities would not be welcome
in this neighborhood”).

Stating that a person is not qualified to purchase a unit when she/he is
qualified.

Losing or not recording a phone number; stalling; not returning phone
calls.

Giving false information about the date of availability of the desired
property.

Giving false information about the availability of housing in the price
range requested.

Quickly finding someone else to purchase the property.

Giving false information about the sales price or other terns and condition
of sale.

Closing the office or not answering the door.

Encouraging the applicant to consider housing elsewhere.
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FAIR HOUSING QUIZ - WHAT DOISAY IF...?

. A seller requests that you advise him/her of the race or national origin of any of the potential
buyers?

. A buyer requests that you advise him/her of the predominant racial and/or ethnic composition of
any neighborhood in which he/she is considering to purchase a home?

. A buyer requests that you advise him/her if there are any churches or congregations of his/her
preference near the property he/she is considering for purchase?

. As a broker, you have provided your agents with fair housing training and instructed all agents to
follow fair housing laws. You notice that one of your agents has just falsely advised a Mexican
American couple that there are no homes in their price range available for purchase in the
community in which they would like to live. What do you do/say?

. A wheelchair user asks if he/she is required to pay for the building of an outside ramp to gain
access to the condo unit he/she is considering for purchase, or if the payment is the responsibility
of the seller or the condo association?

. You are a broker in the metro Detroit area with 45 agents who report to you. All agents are
white persons. You assess the agents for the cost of publishing a real estate ad in the local paper.
The ad includes photos of each of the agents. The local newspaper refuses to accept your ad.
What do you do/say?

. A seller meets you at the closing, observes that the buyers of the property are African American
persons, and advises you that he has changed his mind, he does not want to sell the property.
What do you do/say?

. The Board of Directors of a condo association has just voted not to approve the sale of a unit to

an Asian-American couple. You suspect that it is because of their race and/or national origin.
What do you do/say?
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